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On March 17, 1972, the President seat to Cohgrpss a message and
proposed legislation dealing with the most decply felt and most divisive
domestic issue troubling the American people today. The issue is
commoaly characterized as "busing," but it involves far more fundamental
questions., It involves questions conceraing the kind of education we

want our children to have, the firmness of our resolve to redeem the

Nation's pledge of equal rights for all, and, in the final analysis,

the kind of society we want our children to irherit.

The President has spoken out at length and has introduced detailed

legislation on the issue. Although the Comnission has serious disagrcement
with the President's premiscs and recommendations for legislation, we
ﬁelieve that it is not only righf and propcr, but essential, for the
Presideat to address this issue. 7The Ccmnission is mandated by law to

advise both the President and the Congrecss on these matters, and. we

speak out with the hope that we may contribute to constructive debate

and to successful resolution of the difficult problems involved.
o What has divided the Nation oa school busing is not so much sharp
disagreement on the merlts but confusion as to what the issuves really

k)

g are. Public discussion has not served to illuminate these issues. The
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complex matter of overcoming in a few years the luequities of the long
past through the medium of desepregated schools has been reduéed to the
question of whether one is for or against busing.

In his message, the Presidcat has recognized the need to address
these important issues rationally and analytically., 1In addition, the
President lLas sought to quict the fear that his legislation placing
cufbs on busing will mark aﬁ end to the eifort to achieve equél rights
and even undo the advances made in the 18 years since the Supreme Court
of the United States declared that 'separcte educational facilities are
inkerently unequal."

} Despite the President's assurances, we fear that this legislation

i will nonetheless have that result. It focuses on the wrong issue-~busing--
.and in so doing will make ratioanal debate over the true issucs of school
descgregation and quality education much more difficult. Fdrtﬁer, if
enacted, it would mark major governmental retreat in the area that

has been at the heart of the struggle for equal rights. Retreats in

other areas might well follcw.

In its fifteen-year history, the Commission has been continuously
studying the proﬁlems of achieving quality, desegregated education. We
have issued numerous reports dealingAwith various aspects of the
problem North and South, and exploring ways in which it can be
successfully resolved, We issue this statcment out of our presenf

concern that progress in school desegregation not be halted and not be

diluted.
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Legal Background

In 1954, the Supreme Couxt in Bron v, Board of Iducation of Topeka

,/
i1y sanciioned scgregation in public schools

F-d

cstablished that officia
violates the l4th Amendment. ost clcarly this holding applied to those
States in which segregation was expressly required or authorized by law.
In recent years, this principle of law has been applied as well to
Northera school districts where the courts h;ve concludec that oificial
policies and actions have just as effectively resulted in racial
isolation in the schools.

In the 18 years since Browa, not only have the courts coatinued to
interpret what constitutes illcgal segregation, but the courts and other
agencies of government have been secking to devise effecctive remedies
for achieving full school integration.

Throughout the late 1930's’'and 1960's, many school districts adopted
a variety of plans which produced little integration--in fact, less than
3 percent in 10 years. In 1968, the Supreme Court made clear that Brown
requires the actual abolition of cdual school systems--so that there no
lénger are 'white schools" or "black scliools,'" but simply schools.

The loss of time, the loss of opportiunity for a generation of our
children has been discouragirg. But remedies have been developed, A
variety of techniques for achicving desegregation have been applied
successfullyf including the use of attendance zones, pairing of schools,

construction of new facilities, such as education parks, and, zcame

as a last resort, busing.
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1 by the Supreme Court in Swone v. Ciorlotte-Mechlenbury,  In that

N

casc, the Court recogaized the validity and necessity of cach of these

-remedics--including busing--which courts, with the guidance of Federal,

-

State and local officials, had concluded were the proper means for
achieving desegregation and fu ing the promise of the Brown decision.
It is against the backgrouand of this history that the legislation

propcsed by the President must be viewed.

Curb on the Courts

As the President points out, all thrce branches cof the Federal

p 5
Government have participated in the effort to end the system of State-
imposed segregation in the public schools. As he also points out,

however, they have been unequal partners. The courts have carried the

hecaviest share of the burden. During the ten years following the 1954

-

Browna decision, the courts labored virtualliy alone with little if any

backing from the executive and legislative branches. . The pace of
desegregation was painfully slow, in contrast to ;he court's ihjunction
of "all deliberate speed."

It was not until a decade later that Congress, through enactment
of the Civil Rights Act o 1964, and the Exccutive Branch, through
enforcement of Title VI of that law, joincd the battle., In recent
years the courts again have had to carry the main burden, but the
dramatic increase in the pace of desegrcgation since 1964 demonstrates

the impact that all three branches, workinz together, can have,
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he disnroportionate Larden placcd upon tue courts has been unfair.
Further, the casc-by-case approach, which is inherent in the judicial
process, is not the most effective way to deal with a problem of national
scopc and concern., The limited rarge o remedies available to courts
further limits their capacity to meet. the problem. Congress, with its
power to enacti new prégrams and to eappropriate funds, and the IExecutive
Branch, with its power of flexible administration, are necessary partners.
Thus we agrece with the President when he urges that Congress accept
additional responsibility and use its authority under the l4th Amendment
for purposes of joining the effort to desegfcgate the schools.

The courts need support and assistance., However, the legislation
proposed by the President would curb, not help, them. It would seeck
to limit the remedies available to the couris by restricting and, in
some cases, removing, their power to order transportation of students.

It wouid also blunt the force of the Executive Branch through similar

restrictions., The proposed '"Student Tracsportation Moratorium Act of
1972" would bar, until July 1, 1973 or until appropriate legislatign is
enacted by Congress, all new busing orders, despite the unmistakably
clear and strong mandate of the Supreme Couri that further delay in
carrying out the requirements of Brownis not acceptable. As the
Court haslsaid:

The burden on a schcol board tocay is to come

forth with a plan that promises rcalisticaily

to work, and promises realistically to work now,
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The proposed "Hqual Educatioral Opp;r:uniéics Act of 1672" also
would place severe curbs on the power of tiie courts and the Executive
Branch to remedy constitutional violations. It would generally prohibit
the ordering of desegregation plans that involve an increase in the
amount of transportation. For elementary school students, this prohibition
would be absolute. It should be stressed that this anti-busing proposal,
unlike the one in the "Moratorium' bill, would be permancat. Thus the
power of Federal Courts to provide reliefl to those whose conétitutional
rights have been violated would be impaired--indefinitely, Further,
existing court orders or descgregation plans under Title VI of the Civil
Rights Act of 1964 could be reopcned and changed.

The legislation also would seck to alter the standard by which
courts judge constitutional rights and remcdies. Provisions Af the bill,
such as those emphasizing thc appropriateness of neighborhood school
assignment and the inviolability of schiool district 1ineé, would not only
impair the courts' power to provide remedies, but also, by seeking to

lower the standard of constitutionality, would intrude on the traditional

prerogative of the courts. Thus this proposed legislation raises

serious constitutional questions concerning separation of powers.

The Commission urges that Congress fully examine these quéstions,
especially those concerniag constitutionality, before acting. The
courts are the firal judges oa issues of constitutionality, but

Congress has its own heavy respoasibility to assure that legislation

it epnacts is authorized under the Constitution. The Commission believes
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that the anti-busing provisions in this legislation not only would impede
desegregation efforts, but would also undermine the integrity of our
Federal judiciary.

OQurs is tne longest enduring Coastitution in the world today
preciscly because the‘founding fathefs wicely balanced the powers to
presecrve constitutional and equal rights for all citizens. To tamper
with this balance is a threat to the Nation and its future life and

health which far transcends the issue of busing.
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Busing and Ncighborhood Schools

What Americans must keep in mind, in the furor over the busing
debate, is that to restrict busing in most communities is simply to
restrict desegregation. This is so because of the scgregated neighhor-
hoods that exist {rom coast to coast, North and South. It is so because
even with a concerted effort to climinate well-entrenched patterns of
housing segregation, it would take generations to undo or even
significantly alter “them and thus to alter the educational opportunity-:
of the children who live in scgregated neighborhoods near inférior,
segreg#ted neighborhood schools. What you really say to these

o
children when yéu.say "no busing' is '"stay in your place and attend
your inferior schools." This will, in reality, cost us another whole
generation of badly educated minority children, denied their
constitutional rights to equal educational opportunity., No amount of
talk .about new expenditures to create what, in fact, is a reversion-

to: the unconstitutional and bankrupt policy of '"separate but equal"

will long delude minority parcats or even minority students.
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Thiis is not to say, however, that bLusing is the only means of

acﬂieving desegregation., In many townu and citics, busing is not

nccessary and descpregetion can be achicved within the confines, of
el el Sl

neighborhood schiool attendance. - through

the use of such techniques as redrawing school attendance lines, pairing

schools, and creating central schools.

But in many cases these tcchniques, no matter how skillfully and
conscicntiously applied, cannot bring about desegregation without busing.
That is because very often school attendance areas must be enlarged in
order to accomplish desegregatioa, and sowe pupils would be too far
away from school to walk., In these instanceé, some pupils have to
be transported to school. Sincere and dedicated school officials,
school boards and courts across the Nztion Lave sought ways to
desegregate ‘'schools in a number of cities without busing and have had
to conclude, finally, that in some cases there is no other way.

To be sure, busing for desegregation purposes can be inconvenient--
but no more so than busing for a number of other educational purposes.
The key question is the value we place--for the sake of our children
and our society--upon having quality, integrated education. The
Commission is convinced that the relatively small amount of busing
that is conducted for desegregation purposes is not only justified,

but is necessary. The Supreme Court recognized this fact in the

Swann case.
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The Suprewe Court, ¢id not ignore the worries of parents about

v

“"excessive" busing. The Court said that childrea should not be bused
if the time or distance would endanger eithgr the child's health or
education, and that seecms & reasonab.c standard to this Commission.
Noone is endorsing the busing ci any cirild to an inferior school,
although just this happened to many paét generations of minority
children. The fears and concerns about busing, and the extent and
inconvenience of it, have been grcatly overstated in the course of the
debate now sweeping the Naticn. Kegretfully, too many leaders have
been speaking to the base prejudices of the American people rather than
to their inherent sense of justice and idealism,

What are the plain facts about busing? Every day nearly 20 million
school children go to and from school by bus and their parents seldom
complain about incoanvenience. Some parcats prefer to have their
children go to school by bus rather than braVﬂbdangerous traffic on
foot. Some school boards provide buscs for handicepped and gifted
children, so that they caa attend special schools away from their
neighborhoods. Rural areas have virtuzlly abandoned the once-familiar
one-room school in favor of modern consclidated schools reached by
bus. School districts often take pride in providiang transportation
for these purposes, sometimes at great cost, knowing that the improved
education that awaits the children at the end of the bus ride is
what really matters aand this is well worth the inconvenience. Only

.

when busing occurs for the purpose of desegrcgation are objections
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raisca. Some would neve un
not an inconvenience, but an
The neighborhood scucol

side of the coin of busing.

FEDEC

bolieve that

10

{or this purpose, busing is

ansoaute evil,

révresents, in a sense, the opposite

1hat is, just as the fifty-year old

practice of busing represents an inconvenieace, not &an absolute evil,

neighborhood schools represcat a coavenicnce, not an absolute good.

As noted, acighborhood schools have been abandoned by the

thousands in rural arcas in favor of larger consolidated schools

commonly reached by bus. The trend of modern educational thought

generally is away from the neighborhood school and toward the larger

central units that can provide facilities, teachers, services and

curriculum not financially fcasible in smaller neighborhood schoois.

Neighborhood schools rcalistically

of several forms of school units, and not as the foundation upon which

our entirc system of public educaticn sheuld rest.

should be viewed as oaly one

In plain fact, it

does not. Therefore it would be-a serious mistake for the proposed

"Equal Education Opportunities Act' to elevate the neighborhood school

concept to the position of a ncw national policy and purpose. To do

so would not only undermine descgregation; it would discourage the

’

efforts of educators seeking to improve the organization of their

school system toward providing quality education for every pupil.
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Integration and Equal Educaticnnl Ornortun’iv

The cornerstone of the proposed "Equal Edﬁcational Opportunities
Act' is the declaration of national poiicy that:

all children enrolled in public schools

ére cn:i;led to equul education opportunity,

without regard to racc, colé:, and national

origin.

he substantive provisions of the Lill, however, seek to carry

out this policy while at the same time curteiling cfforts to
!

desegregate the schools. Indeed the President

s message, as
well as the legislation, accept the inevitability of continued school
segrcgation and seek other means--the channelling of money into ghetto.

schools--to achieve equality of educational opportunity.

I
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The essence of the President's pronosal is that infusion of
money can make racially isolated schools equal and he would allocate up to
$2.5 billion in previously requested funds to this purpose. The
Commission doubts the value of this approach. In fact, it has not
worked even with a larger per student allotment in the schools of
Washington, D. C.

In seeking to acbieve equal educational opportunity by equalizing

segregated facilities, the legislation returns to the tradition of

the discarded "separate but equal' rule of Plessy v. Ferguson, which
the Brown decision expressly overturned as unconstitutional.
But even if true equality could be achieved under segregated

conditions, there is little reason to believe that the expenditures
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cortpx LC:CZ would accouwl: ovhis wouulo, A recent dscaies

has reuliiivmed that Lue least promising way to
improve education in ghetto schools is through the expenditure of

additional funds. Many studies, including the Commission's own,

have concluded that amounts iar in excess of those presently

contemplated would be necessary beforc compensatory programs in

ghetto schools would in fact 'compensate' in any significant degree.

— STOP

Is pupil integration any more likely than increased expenditures

to achieve our goals? A bacic finding cf the 1966 Office of Education
study, "Equality of Educational Opportunity," (the Coleman Report)
was that a child's own family background was by far the most important
influence on his school achievcment and later life experience.
Some have concluded from this finding that the schools are virtually
powerless as a positive influcnce on our childreh, and that the
effort, instead, must be in the area of jobs and income.
We believe there arc severe. fallacies in this reasoning. First,
the reasoning assumes incorrectly that there is oaly one road to the .
achievement of equality for minorities. In fact, efforts must be made
across the board--in jobs, in housing, and in education-~if that goal
is to be realized. Experience has taught us that none can be ignored,
that there is no quick or simple cure to the social and economic
injustices which have beeﬁ allowed to grow and fester for decades. -
Second, this reasoning would lead us to write off at least one
more gencration of children, knowingl? abandoning efforts to help‘
them develop into productive participants in American society and

condeming them to lives of incquality,
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Tnird, the conclusion that thc schools are powerless to increase

and improve their impact on the young is wrong. As the Office of
Education study found, as the Commission on Civil Rights' own study,

" later confirmed, and as

"Racial Isolation in the Public Schools,
the Harvard Uuniversity report rccently has reaffirmed, the social and
economic backgrounds of a child's classuates bear very significantly
on his or hér achievement in school., 1t therefore does matter greatly
that diéadvantaged children not be educated.in isolation,
But schools play a much more important function th;n merely

providing children with the technical tools necessary to perform
well on achievement tests. It is a function which one commentator
has described as 'to preparc people not just to earn a living but
also to live a life--a creative, 'numane.v and sensitive life." In _
short, the true measure of how well schools are performing cannot
be gained solely by reference to test rcsults, Two years ago,
the President wunderscored the ugiquencss of the school as an
institution of society:

It is a place not only of learning but also of

living--where a child's friendships center,

where he learns to measure himself against

others, to share, to compete, to cooperate =~--,

It should also w@# be a2 place where a child is/isolated in

inferior surroundings as part of an unwanted class or race and thus

.

told from the beginning of the process that he is inferior.
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The school is the most important pudlic Institution bearing

on a child's development as an inforwed, cducated person and- das a
human being with hope for the future. It represents the single

mos ¢ important opportunity afiorded to society to interrupt the
endless cycle of poverty and, above all, to heal the great social
divisions that trouble the Nation. TFor children of white, affluent
society,’as well as for minorities, inteczrated education is essential
if they are to thrive in the multi-racial world they will enter

and help redeem America's promise, which school children each day

are asked to recite and believe in--'"One Nation, under God, indivisible,
with liberty and justice for all." The Commission believes it would
be a serious mistake for Congress to enact legislation--especially
legislation cutitled "Equal Educational Opportunities Act'--that
accepts the inevitability of school segregation, with its demonstrated

denial of equal educational opportunity,

Conclusion

The basic cause of the Comission's deep concern over the

President's legislation is that it can have no other effect than
to roll back the desegregation advances made so slowly and so pain-
fully over the 18 years since the Suprema Court of the United States
declared that 'separate educational facilities are inherently unequal.'
This proposed legislation is retrogessive on several counts:

~-- It seeks to alter the substantive standards by which

the illegality of school segregation could orx should

be judged and found wanting.
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- It scelky to niader chie canacity of the courts to

Lo tnose Vhoce coustitutional right

-- It seeks to curd the Lmecutive Lranch as an active
participant in tite cliort to desegregate the schools.

- It sceks to c¢nshrine the neighborhood school as a

H

fundamental cornerstone of educational policy when,

N

in light of pervasive patterns of neighborhood

I

segregation, this can only have the effect of perpetuating
segregeated schools.
-- It would accept the inevitability of the continuation
of school segregation and seck to crcate equal
educational opportunit, by equalizing racially .
separate schools, 1in ocher words, a reversion to the

cpara b S l”. )
scparate pbut equa } \Smp

These and other provisions in the legislation would render life-

doctrine and praczice of

less many of the legal principles established in the Supreme Court's .
classic Brown decision.
Two years ago, the President ecmphasized the glose tie between
quality education and desegregation: "Quality is what cducation is
all about; desegregation is vital to that quality." /

In that statement the President took a position with which

we concurred then and concur now. It is a stand that is just as

.

correct and essential today as it was two years ago. It is a stand

Sy oy
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firom wihich the Presicdenc
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Nation should not retrcat.

In a broader sense the Couitd

Coenjiess,

O

s o

cuucation and the
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sion rescrvations

has even g

as to the impact of such legiclecion.
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Since the Supreme Court deccision in the Gaines case in 1937,

requiring the admission of a blac
University of Missouri, there has

progressive attack on segregation

Executive Orders of Presidents beginning

man to the law school of the
been a siow but stcady and

N oo - - - s - g v s
anc ¢iscrimination in this Nation.

< on
L

1941, acts of Congress

beginning in 1957, along with other decisions of the courts, have

all been directed toward the crea
of behavior that would lead the

and racial equality.

tion of le

Nation toward human cohesivencss

za

11y supported standards

Now for the {irst time in 35 yeavrs we are faced with - a i

<“aeppalml¥ scries of legislative proposals including an amead:

n

ent to the

Constitution that lead us back along a rcad that this Nation should
N V.

see again.
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task of sceking effective ways of

A7

and the civil rights laws enactcod

the results of 30 years of effort

w n%ver

difficult

These proposals require

£

-

rom finding solutions to the

implementing the decisions of the courts

by the Congress. We must now defend
that we thought were fast becoming

an accepted part of American manners and morals.

Our fear is that what appears to be an assault on school

(-

desegregation, will in fact have the effcct of providing solace, comfort,
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and supnort to those who opposcd all civil rigﬁts advances in the |
past and who may now aticmpt to roll buck the progress made in-
other areas.
We are also greatly troubled that wmillions of American citizens
of minority group background may well conclude that the laws and
court decisions that had begun to gencratc hope and faith in
America's commitment to a descgregated society, with equality and
justice for éll, was nevef a true commilient, but only a device

designed to muffle the voices of discontent and frustration.

Any legislation that deprives or mekes more difficult the . §
. 1
i
process by which American children of all races learn to understand .

each other--through the kind of creative contacts that can take place

in the schocls of the Nation--is, in our view, antithetical to the

creation of a society with the capacity to provide édual justice to

all, and lessens the hope, not only for American-edu¢a

American children and our kation.
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